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UNITED “raTES OF AMERICA 
i] 


vs. 


PAUL V. PKOCTOR, also known as 


VERNARD P. PROCTOR, 
Appellant 


LT 


aPHEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


Did the trial court have power to impose a felony penalty when 


t 
the indictment did not allege that appellant escaped while held on a 


felony charge? 


Or, stated in other words: | 


yo re the prosecution proves and the indictment alleges that 


unlawfully escaped from custody, and the prosecution 


the accus:' 


Ste 


. 


further proves but the indictment does not allege that the custody from 
which accdised escaped was by virtue of a charge of felony; can the 
) 


trial court impose the felony penalty under a statute which makes 


t 


v 1 
escape a felony if the custody was by virtue of a charge of felony, but 
t 


a misdereanor if the custody was by virtue of a charge of misdemeanor ? 


§ = : . 
Note pursuant to kule 8(d): This case has not been previously before 


this Court. 


REFERENCES TO RULINGS 
sider the charge a mis- 


Trial cotrt's denial of oral motion to con 


demeanor ocho rolebtewenetioReueoge® 
D 


Proceedings of March 13, 1970). 


Trial court's denial of written motion in arrest of felony judgment 
oe ueeees «+ Document 10 


(written motion, Document 8). 


STATEMENT OF THE CASE 


Appellant was indicted for violation of 18 U.S. C. 751(a). 
The indictment read as follows: "On or about July 28, 1969, within 
the District of Columbia, Paul V. Proctor, also known as Vernard 
P. Proctor, having been lawfully committed on July 1€, 1969, to 
the custody of the Attorney General, by virtue of an order of the 
District of Columbia Court of General Sessions, did unlawfully and 
feloniously flee and escape from such custody." 

Appellant waived jury trial. He was tried by the Court and 
found guilty. He made a timely motion in arrest of any judgment 
in excess of the misdemeanor penalty not to exceed one year and 
a fine, on the ground that the indictment did not allege that appellant 
was in custody by virtue of a charge of felony. The Court over- 
ruled the motion in arrest and imposed a felony sentence of one to 
three years. Appellant argues for reversal and remand for resen- 
tencing as for a misdemeanor. 

The indictment (Document No. 1) was filed on November 12, 


1/ 
1969. The case came on for trial on March 13, 1970. Appellant 


1] Before trial, motions for discovery and for bill of particulars 
were filed on behalf of appellant (Documents 5, 6 and 7). Govern- 
ment counsel orally and by letter furnished defense counsel with the 
information requested, including the fact that at the time of the 
escape the defendant was in custody of the superintendent of the 
District of Columbia Jail by virtue of an order of Judge Macintyre 
of the District of Columbia Court of General Sessions dated July 16, 
1969. Defense counsel was not informed in so many words that the 
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waived jury trial and the trial proceeded without a jury (Document 
No. 8, Tr 3-4; 4-20). | 
The Government evidence consisted of documents in the Court 
file and in the Department of Corrections of the District of Columbia, 
and testimony of a correctional officer and an employment counsellor 
of the Department of Corrections. The evidence tended to show the 
following: The defendant-appellant Paul V. Proctor was originally 
committed to the District of Columbia Jail on July 3, 19€9. He was 
charged with a misdemeanor and also with a felony violation of the 
Harrison Narcotic Act. On July 16, 1969, Judge Macintyre of the 
District of Columbia Court of General Sessions issued an order in 
the narcotic case (Tr. 7) directing that appellant be released under 
the Work Release Program (Tr. 14), Appellant was transferred to. 
the Work Release Center at the District of Columbia Jail on July 25. 
(This was before conviction; Tr. 24.) Appellant has not yet been 
tried on the narcotic charge, Criminal No. 1803-69, United States 
District Court for the District of Columbia. On July 28, appellant 
was released from the Work Release Center to go into the city for 


a job interview, with directions to return that afternoon (Tr. 8). 
| 


He did not return (Tr. 11). | 


charge on which defendant was in custody was a felony; but this fact 
was observable from the complaint in the Court's jacket and from 
Judge Macintyre's order. The manner of Government counsel's 
compliance with the motions was acceptable to defense counsel with- 
out the filing of a formal bill of particulars. | 
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It was stipulated by the parties at the trial that appellant 
voluntarily surrendered to the United States Marshal at San Francisco 
on August 19, 1969 (Tr. 13). He was received at the Jail again on 
September 3, 1969 (Tr. 13). 


The appellant offered no evidence (Tr. 21). The Court made 


findings and concluded with a finding that the appellant was guilty 


(Tr. 23-24). Appellant made an oral motion that the sentence when 
imposed be limited to a misdemeanor penalty, on the ground that 
the indictment did not contain the allegation that the custody from 
which appellant escaped was by virtue of a charge of felony (Tr. 21, 
24; Document 8). After argument (Tr. 24-38), the Court denied the 
motion and ruled the sentence would be as for a felony (Tr. 38). 

On March 16, 1970, three days after the finding of guilty, 
appellant filed a written motion under Rule 34, Rules of Criminal 
Procedure, in arrest of any judgment in excess of a misdemeanor 
penalty (Document No. 9). This written motion was denied (Certifi- 
cate of proceedings of March 24, 1970, Document 10). On May 25, 
1970, the Court sentenced appellant to imprisonment for not less 
than one year and aot more than three years, to take effect at the 
expiration of any sentence then being served in this or any other 
jurisdiction (Judgment and Commitment, May 25, 1970, in the Docu- 
ment File between Documents 10 and 11). On the day of sentence a 


notice of appeal to this Court was filed (Document 11). 
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STATUTES, KULES, ETC. 


18 U.S.C. Sec. 751(a). 
Whoever escapes or attempts to escape from the custody of 
the Attorney General or his authorized representative, or from any 
institution or facility in which he is confined by direction of the At- 
torney General, or from any custody under or by virtue of any process 
issued under the laws of the United States by any Court, Judge or 
Commissioner, or from the custody of an officer or employee of the 
United States pursuant to lawful arrest shall, if the custody or con- 
finement if by virtue of an arrest ona charge of felony, or conviction 
of any offense, be fined not more than $5,000., or imprisoned not 
more than five (5) years or both; or, if the custody or confinement 
is for extradition or by virtue of an arrest, or charge of or for a| 
misdemeanor and prior to conviction, be fined not more than $1,000. 
or imprisoned not more than one (1) year, or voth, * * * 


Constitution of the United States, Sixth Amendment. 
In all criminal cases the accused shall enjoy the right to be 
informed of the nature and cause of the accusation * * * 


Rule 52, Rules of Criminal Procedure. 
(a) Harmless Error. Any error, defect, irregularity or 
variance which does not affect substantial rights shal 

be disregarded. 


Plain Error. * * * 


ARGUMENT 


In connection with this argument, the Court's attention is 
directed to the following: 

Transcript Pages: 21-25; 38. 

Documents: 1: 8 (Certificate of Proceedings 

of March 13, 1970); 9; 10; Judg- 
ment and Commitment of May 25, 
1970, in the Document file between 
Documents 10 and 11; and 11. 

The indictment in this case read as follows: 

"On or about July 28, 1969, within the District of 
Columbia, Faul V. Proctor, also known as Vernard P. 
Proctor, having been lawfully committed on July 16, 1969 
to the custody of the Attorney General, by virtue of an 


order of the District of Columbia Court of General Sessions, 


did unlawfully and feloniously flee and escape from such 


custody." 


At the conclusion of the trial, defense counsel advised the Court 
that he wished to make a point that the indictment did not permit the 
imposition of a felony penalty, but only a misdemeanor penalty 
(Tr. 21, 22). Counsel's remarks were treated as an oral motion 
to dismiss the indictment or to consider the charge a misdemeanor 
(Document 8 Proceedings of March 13, 1970). After argument 
(Tr. 22-38) the Court denied this oral motion and ruled that the 


violation would te considered a felony (Tr. 38). Thereafter to 
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protect the record defense counsel filed a written motion in arrest 


of felony judgment (Document 9) which the Court denied (Document 
| 
10). | 
| 

The single point raised on this appeal is that the Court below 


| 
was without power to impose a felony penalty for the escape for the 


reason that the indictment did not contain the allegation necessary 


to constitute the escape a felony. The felony sentence on a mis- | 


demeanor indictment deprived the appellant of his Constitutional | 


right to be informed of the nature and cause of the accusation. The 

. | 
defect affected substantial rights. Hence the judgment should be re- 
versed and the case remanded for resentencing for a misdemeanor. 


An accused has a right to be informed by means of the 


| 
indictment of all the necessary elements of the offense with which 


he is charged: Nhile he must seasonably exert himself to learn | 
the particulars of the Government's case, he ought not to have to) 
investigate to learn what the charge is. The charge must appear: 
within LEC SE corners of the indictment. The indictment charts) 
the courséd of the prosecution and informs the defendant of the 


charge and the entire charge which he must meet. The accused is 


not chargeable, by reason of any information furnished to him 


outside the indictment, with knowledge that the accusation he must 


face is grgater than what appears in the indictment. 


To support a conviction, allegation is necessary aS well as 


s 
proof, Proof cannot expand the allegation nor can the allegation 


make up for defective proof. Both are necessary, and neither can 
bea crutch for the other. 

Under the escape statute, 18 U.S.C. 751(a), the offender is 
subject to e felony penalty if at the time of the escape he was in cus- 
tody after donviction, or before conviction on a charge of felony. 
Neither of these conditions was alleged in the indictment here. Had 
the Government proved that the accused escaped from custody after 
conviction, such proof would not have been at variance with the in- 
dictment. Indeed, the trial Court erroneously assumed there had 
been a conviction (Tr. 23-24). Had the Government proved that 
the appellant was held for extradition, or that he was in custody by 
virtue of a charge of misdemeanor and before conviction, there 
would have been no variance. There was no allegation in the in- 
dictment specific enough to be at variance with any of the mentioned 
varieties of proof. See Lucas v. United States, 158 F.2d 865 (CCAQ, 
1946), interpreting 18 U.S.C. 751(a); and Henry v. United States, 

49 U.S. App. D.C. 207 (1919). 

Had this prosecution been in the Court of General Sessions and 
had the information been in the precise terms of the indictment in this 
case, and had the pre-trial and trial proceedings been precisely as 


they were in the District Court, the proof would have supported the 
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' 


charge in the information, there would have been no variance, and 


the case cdald not have been dismissed by reason of the Court's 

lack of jurisdiction over felonies. Sturcz v. United States, 57 F.2d 
$ | 

90 (CCA 3, 1932). That is so because: 


$ "[T]he proof by which a charge is sought to be 
sustained does not constitute the crime. It is 
the charge made in the information or indict ~- 
ment that determines the character of the 
crime, and not the evidence by which it is 
proved" Id. at p. 91). 


From time immemorial, acts of public wrongdoing constitu- 
ting felonies have beea prosecuted on information in the Court of! 


8 j 
General Sessions and its predecessor the Police Court of the District 
| 


of Columbia. Every day scores of persons are proved to have com- 
mitted robbery, grand larceny, burglary, and other felonies, put 
they are convicted only of misdemeanors because they are charged 


| 
only with misdemeanors. "A defendant may not be tried for a 


crime wita which he was not charged." Jackson v. United States, 
Jackson v. niet: 


123 U.S. App, D.C, 276, 278. | 
| 
The Act of May 14, 1930, 46 Stat. 325 provided a five year 


penalty for a prisoner who escaped after conviction, the sentence 


to beginupon expiration of "the sentence for which he was origi- 


nally confined." 


| 
Ttis legislation, known as the Federal Escape Act, was | 


| 
"broadened to include escape while in custody prior to conviction", 
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Derengowsky v. United States, 404 F.2d 778 (CCA, 1968), by the amend- 
ing Act of August 3, 1935, 49 Stat. 513. That Act made escape a 
felony "if the custody or confinement is by virtue of an arrest on a 
charge of felony."' A misdemeanor penalty not to exceed imprison- 
ment for one year and a fine was provided "if the custody or confine- 
ment is by virtue of an arrest or charge of or for a misdemeanor." 
These are substantially the relevant provisions of the present 18 
U.S.C.. 751(a). 

Matters of aggravation which increase the penalty must be 
alleged in the indictment. 125 A.L.R. Annotated, Section 601. 

In the case of Aderhold v. Pace, 65 F.2d 791 (CCA 5, 1963) 
it was held that an indictment which did not allege the quantity of 
liquor sold by the accused could not support a felony sentence 
under a statute which provided a felony penalty if the amount sold 
was more than one gallon and a misdemeanor penalty if it was 
less. In this case the accused pleaded guilty, whereas in the instant 
case the appellant went to trial and the Government proved a felony. 
This difference is not material if appellant's contention on this 
appeal is a "Tt makes no difference that in fact he is guilty 


of more a is charged or that more is proved." Bishop, 


Criminal |Procedur 2, Sec. 80. 


3 
{ 
ry 


dictment in this case was not harmless error and that it did affect 


| 
Harmless Error. Appellant contends that the defect in the in- 

| 

| 


substantial rights within the meaning of Rule 52(a), Rules of Criminal 
Procedure. The point made here is that an accused has the right t 
be informed by allegations in the indictment of the essential elements 
of the charge. An allegation which subjects the accused to imprison- 
ment for five years instead of one year is an essential element of | 
the offense. Compare United States v. Marshall, No. 22, 485 this 
Court, June 30, 1970! F.2d (1970). | 
When the framers of the Constitution of the United States se- 
cured to an accused the right to be informed of the nature and cause 
of the accusation, the only means then known of informing the accused 
was the indictment. The refinements of procedure since added have 
certainly not been adopted as a substitute for the Constitutional right, 
nor was such substitution intended when it was found necessary t 
check the trend of upsetting convictions by reason of trivial errors 
or defects. As stated by Mr. Justice Frankfurter, referring tole 
parent statute on harmless error, the Act of POSEY 26, 1919, 
40 Stat. 1181, 28 U.S.C: 391, the harmless error aie was seyened 


"to prevent matters concerned with the mere etiquette of trials. and 


with the formalities and minutiae of procedure from touching the 


\ 


merits of verdict”, and not rights of substance such as (in that 
case) an inStruction on the election of the accused not to testify. 
Bruno v. United States, 308 U.S. 287, 60 S, Ct. 198, 84 L. Ed. 
257 (1939) : 

tr 


CONCLUSION 


Fof the foregoing reasons it is respectfully submitted that 


the judgment below should be reversed, the sentence vacated, and 
2 


the cause remanded with directions that the new sentence not exceed 


the Eas ee provided for a misdemeanor under 18 U. $.C. 751(a). 


} Respectfully submitted, 


Charles B. Murray 

1828 Jefferson Place, N. W. 
Washington, D.C. 20036 
Counsel for Appellant 
(Appointed by this Court) 


Navel at iates 


Bt y 
a 


eee Tae 
TAT OH, 


erate 


ENDED: SPARS BISTRIOL 0 
SORRELL OWNS RPA 3 } i 


Ae to ah FH, 


ont ata 


Counterstatement of the Case. 
Argument: 


TABLE OF CASES 


Cratty v. United States, 82 U.S. App. D.C. 56, 163 F. 2d 844 (1947) _- 
*Gould v. United States, 173 F. 2d 30 (10th Cir.), cert. denied, 337 U.S. 
945 (1949) 
*Hagner v. United States, 285 U.S. 427 (1932) 
Joyner v. United States, 116 U.S. App. D.C. 76, 320 F. 2d 521 (1963) _ 
*Lucas v. United States, 158 F. 2d 865 (4th Cir. 1946), cert. denied, 
330 U.S. 841 (1947) 
United States v. Thompson, 356 F. 2d 216 (2d Cir. 1965), cert. denied, 
384 U.S. 964 (1966) 


18 U.S.C. § 751 (a) 
Rule 12(b)(2), Fep. R. Cem P_...........--. Soeceosoossooseess 


* Coaes chiefly relied upon are marked by asterisks. 
(xy) 


‘ ISSUE PRESENTED* 


In the opinion of appellee, the following issue is presented: 


Whether, under the provisions of 18 US.C. § 751(a), where 
appellant was charged with having “feloniously” escaped from 
custody, the trial court after finding him guilty could properly 
sentence him as a felon. 


This case has not previously been before this Court. 
(mt) 


Gnited. States Court of Qppeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,374 


Unrrep Staves or AMERICA, APPELLEE 
v. 


Pauw V. Procror, a/k/a VERNARD P. Procror, APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


« 


COUNTERSTATEMENT OF THE CASE 


Tn an indictment filed on November 12, 1969, appellant was 
charged with escape under 18 US.C. § 751(a). After a non-jury 
trial in the District Court before Judge June L. Green on 
March 13, 1970, appellant was found guilty as charged. On 
May 25, 1970, he was sentenced as a felony offender under the 
statute? to a term of imprisonment for one to three years, to 


———— 

218 U.S.C. § 751 (a) provides: 

“Whoever escapes or attempts to escape from the custody of the Attor- 
ney General or his authorized representative, or from any institution 
or facility in which he is confined by direction of the Attorney General, 
or from any custody under or by. virtue of any process issued under the 
laws of the United States by any court, judge, or commissioner, or from. 
the custody of an officer or employee of the United States pursuant to 
lawful arrest, shall, if the custody or confinement is by virtue of an ar- 
rest on a charge of felony, or conviction of any offense, be fined not more 
than $5,000 or imprisoned not.more than five years, or both; or if the cus- 
tody or confinement is for extradition or by virtue of an arrest or charge 
of or for a misdemeanor, and prior to conviction, be fined-not more. than 
$1,000 or imprisoned not more than one year, or both.” 


(1) 


2 


become effective upon expiration of any sentence then being 
served in this or any other jurisdiction. This appeal followed. 
The indictment charging appellant stated: 


On or about July 28, 1969, within the District of Co- 
lumbia, Paul V. Proctor, also known as Vernard P. Proc- 
tor, having been lawfully committed on July 16, 1969, 
to the custody of the Attorney General, by virtue of an 
order of the District of Columbia Court of General Ses- 
sions, did unlawfully and feloniously flee and escape from 
such custody. 


In answer to a pretrial motion for discovery and for a bill of 
particulars filed by counsel for appellant on December 5, 1969, 
the Government informed counsel that appellant had been held 
in custody by the Superintendent of the District of Columbia 
Jail pursuant to an order of Judge Fred L. McIntyre of the Dis- 
trict of Columbia Court of General Sessions. That order 
revealed that appellant had been charged with a felony. 

Evidence adduced at trial showed that appellant, together 
with one Rufus Brown, was indicted for violation of the Har- 
rison Narcotics Act and was committed to the District of Co- 
lumbia Jail on July 3, 1969 (Tr. 4, 15). By virtue of an order 
by Judge McIntyre, appellant was transferred to the Work Re- 
lease Center at the District of Columbia Jail on July 25, 1969 
(Tr. 16). On July 28, 1969, he was released from the Center for 
a job interview. He was directed to return at 4:30 p.m. but 
failed to do so (Tr. 8, 11). Appellant later surrendered to the 
United States Marshal in San Francisco, California, and was 
again committed to the District of Columbia Jail on September 
3, 1969. 

The trial court found appellant guilty as charged (Tr. 23). 
Appellant thereafter moved to limit sentence to that prescribed 
under 18 U.S.C. §751(a) for escape from a charge of mis- 
demeanor,’ since the indictment was not explicit in alleging 
escape from custody by virtue of a charge of felony. The court 
denied the motion and found the indictment sufficient to enable 
a felony sentence to be imposed (Tr. 38). 


7 On March 16, 1970, appellant filed a written motion in arrest of Judgment 
requesting the same relief. The motion was denied on March 24, 1970. 


3 
ARGUMENT 
Appellant was properly sentenced as a felon. 
(Tr. 1-88) 


Appellant does not contend that he was unaware of the fact 
that his escape was from custody upon & felony charge or that 
the Government failed to prove this. Appellant’s sole conten- 
tion is that since the indictment failed to state expressly that he 
had been in custody upon a felony charge, the trial court could 
not impose a gfeater sentence than that provided for escape 
from incarceration on a misdemeanor charge. 

The indictment set forth the fact that appellant “did unlaw- 
fully and feloniously flee and escape.” Furthermore, it stated 
both the date of commitment and the committing court, thus 
facilitating iderfification of the charge underlying his custody 
which was a matter of court record. The few courts which have 
been presented with challenges to sentencing as a felon under 
the federal escape statute based upon such indictments have 
upheld the felony sentence imposed. 

In Gould v. United States, 173 F. 2d 30 (10th Cir.), cert. 
denied, 337 US. 945 (1949), the indictment at issue charged 
that Gould, on April 16, 1987, at the Shawnee County Jail, 
Topeka, Kansas, 


then and there being properly committed to the custody 
of an authorized representative of the Attorney General, 
to wit Lon Warner, United States Marshal for the Dis- 
trict of Kansas, and by said Marshal properly confined 
in said jail did, while so confined, then and there unlaw- 
fully, wilfully, knowingly, and feloniously escape and 
flee frora said jail and from the custody of said Marshal. 
173 F. 2d at 30-31. 


The court held that, by any reasonable construction, the words 
“did feloniousy escape” meant an escape having the quality 
of a felony, that is, an escape under circumstances that would 
constitute a aa 173 F. 2d at 31. In a similar case, Lucas 
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v. United States, 158 F. 2d 865 (4th Cir. 1946), cert. denied, 
330 U.S. 841 (1947), the appellant was accused of “feloniously” 
aiding and abetting federal prisoners to escape. Again, using the 
test of reasonable construction, the court found that the use 
of the word “feloniously” was sufficient to inform the appellant 
that it was the felony under the statute with which he was 
charged, and not the misdemeanor. 158 F. 2d at 867. 

Appellant in the present case failed to make any objection 
to the indictment until after being found guilty to the charge 
there expressed. Thus the issue raised is not whether the indict- 
ment was subject to a motion to quash, amend or clarify prior 
to trial, but whether it was sufficient to support a felony 
sentence. Where appellant did not raise his objection until after 
the verdict, the sentence should be upheld unless, by any rea- 
sonable construction, the indictment is so defective as to fail to 
charge the offense of which appellant was convicted, or unless 
there is a showing of substantial prejudice. Hagner v. United 
States, 285 U.S. 427 (1932) ; Joyner v. United States, 116 U.S. 
App. D.C. 76, 320 F. 2d 521 (1963) ; Cratty v. United States, 82 
US. App. D.C. 56, 163 F. 2d 844 (1947). See also United States 
v. Thompson, 356 F. 2d 216 (2d Cir. 1965), cert. denied, 384 US. 
964 (1966). Clearly, the indictment was sufficient under Lucas 
and Gould to state the charge for which he was convicted and 
sentenced. 

In any event, appellant suffered no prejudice whatever by the 
failure of the indictment to state more specifically the charge 
from which he fled. He was fully apprised of the details of the 
underlying charge through the bill of particulars. Moreover, the 
Government fully set forth the nature of the offense for which 
he was confined in the opening remarks of the prosecutor. 
Neither at this point nor at any other time during the trial did 
appellant claim that he was surprised or misled in any manner. 
Under these circumstances, having failed to raise any question 
with regard to the indictment until after the verdict of guilty, 
his objection comes too late and his sentence as a felon should 
be sustained. Rule 12(b)(2), Fev. R. Crim. P.; Hagner v. 
United States, supra. 
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CONCLUSION 
WHErEForE, appellee respectfully submits that the judgment 
of the District Court should be affirmed. 


z Tromas A. FLANNERY, 
United States Attorney. 


Joun A. TERRY, 

Rosert A. SHUKER, 
Assistant United States Attorneys. 
Ronaup G. SCHERAGA, 

Attorney, Department of Justice. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,374 


UNITED STATES OF AMEnICA 
vs. 


PAUL V. PROCTOR, also known as 
VERNARD P. PROCTOR, 
Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


In its brief appellee seems to concede that the indictmeat would 


not have survived a timely motion under Rule 12(o)(2) of the Federal 


Rules of Criminal Procedure. Appellee argues that the attack on the 


indictment came too late and that its imperfections were cured by the 
i/ 
trial and verdict. 


In the light of appellant's brief and appellee's brief, it is 
\ 


1] Appellee overstates the serviceability of the word "feloniovsly" in the 
indictment even after conviction. At its best, it may have informed the 
appellant of what he had been convicted of, but it did not inform him before 
trial what he was charged with; because it could have meant the felony of 
escape while charged with a felony, or the felony of escape after convic- 


tion of "any offense." 18 USC Sec. 751(a). 
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appropriate in this reply brief of appellant to restate the issue p 


for review as follows: 


RESTATEMENT OF ISSUE PRESENTED FOR REVIEW 


ladle ps ss SSS sss 


The indictment is not sufficient to charge a felony,, 


but does charge a misdemeanor. The defendant goes 


| 
to trial without objecting to the indictment. The | 


Government proves a felony. Can the Court sentence 


for a felony? 


The appellant was put to trial for a misdemeanor of which the 
| 
Court had jurisdiction. There was no occasion for him to object to the 


indictment. (For instance, under common law procedure a demurrer to 
| 
the indictment would not have been in order.) He therefore submitted to 
trial without objecting to the indictment. It was not until after conviction 


and the imposition of sentence that the claimed inadequacy of the indict- 


ment would have relevance. To be precise, the time to raise the ques- 


tion that the indictment did not authorize a felony sentence was when 


the Court undertook to impose a felony sentence. Appellee's claim there- 

fore that the objection to the indictment came too late is not well founded. 

After the parties rested, defense counsel stated to the Court, and the 

Court at that time agreed, that the point was appropriate for oenent 

at the time of sentence. Tr. 21. 
It is not claimed by appellee, nor do its authorities support the 


proposition, that a defendant being put to trial on an indictment charging 


what he"believes to be only a misdemeanor, must state his theory before 


the tria: starts instead of waiting until the Court undertakes to impose a 


® 
felony gentence. In the authorities cited by appellee, the defendants 


° 


went to trial or pleaded guilty to indictments which they later claimed 
could not properly subject them to trial. In the instant case appellant 
admits he could be subjected to trial. Ee denies he could be subjected 
to a felony sentence. The time for him to complain therefore was when 


the Court gave him a felony sentence. 


CONCLUSION 

For the reasons stated in this reply brief and in appellant's brief, 
it is respectfully submitted that the charge was insufficient to warrant 
a felony sentence and that, while the proceedings up to the point of 
sentence were in all respects regular, the Court exceeded the power 
warranted by the charge and conviction by imposing a felony sentence. 
Accordingly, the case should be remanded to the trial court with direc- 
tions to vacate the sentence and not to impose a sentence exceeding the 
penalty for a misdemeanor. Compare Smythe, C.J., dissenting in 


Henry v. United States, 49 U.S.App. D.C. 267 (1919). 


Respectfully submitted, 
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